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About Cohen Seglias 

One of the premier construction law firms in the country 

• Our attorneys and construction practice groups are frequently recognized nationally and 

regionally.  

• We have more than 80 attorneys across nine offices in Pennsylvania, New York, New 

Jersey, Delaware, Kentucky, Florida and Washington, DC. 

• We represent over 1,300 construction and construction-related companies across the 

country.  



About Trauner Consulting 

One of the most respected construction consulting firms in the industry 

• We have been using independent and objective approaches to analyze critical path 

method (CPM) schedules and construction claims on complex projects for over 35 years. 

• We wrote the book on Construction Delays…literally. 
• We’re the experts’ experts, developing industry best practices and using industry-

recognized and court-tested methods for delay, disruption, inefficiency, acceleration, 

termination, differing site conditions, and many other topics. 
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Presentation Overview 

• Key Stages of the Construction Claims Process 

• Notice Provisions and Types of Notice 

• Types of Claims 

• Dispute Resolution Procedures 

• Working with Construction Counsel and Experts 

• Practical Takeaways 

Key Stages of the 
Construction Claims 
Process 

Construction Claims Process 

1. Identify the claim and notify your customer in writing 

2. Collaborate with construction counsel and experts to develop and prepare your claim 

3. Follow the preliminary steps of the contract’s claim and dispute procedure 

4. Present and negotiate your claim at mediation 

5. Prosecute your claim at binding arbitration or in litigation 



How Mediators / Arbitrators Analyze Claims 

• Contemporaneous documentation 

• Contractual compliance and sincere 

efforts to comply 

• Likable, trustworthy, sympathetic people 

– Company overall 

– Witnesses 

– Counsel 

– Experts 

• Demonstrate that equity favors you 

• Thorough and rigorous analysis with terse 

and persuasive presentation 
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Claims and Notice 

Warning Signs of a Potential Claim 

Unfortunately, it is the rare construction project that does not involve issues that 

ultimately lead to a claim, whether it be for more money, a time extension or both. 

• Late processing of payment 

• Late approval of change orders 

• Frequent design changes 

• Slow submittal review / RFI responses 

• Lack of regular, coordinated schedule 

updates 

• Lookahead schedules only 

• Resequencing of work 

• Trade stacking 

• Direction to work overtime (at your own 

cost!) 

• Predecessor delays or defaults, but no 

extension of completion date 

Claim Preparation 

• Maintain good documentation practices throughout the project 

• Know your baseline schedule, planned durations, planned sequencing, and planned 

crew size(s) 

• Maintain / document a plan that shows your critical path of work 

• Communicate in writing to your customer when your plan is changed 



Critical to Track Planned and Actual Progress of 
Work 
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Claim Preparation 

• Recovery is dependent on the contractor being able to substantiate and support the 

claim: best claims can result in no recovery if not properly documented! 

• Create, locate and maintain all pertinent documents 

– Contracts and estimate / bid 

– Project records (RFIs, COs, meeting minutes, dailies, photos) 

– Job cost and labor reports 

– Correspondence and emails 

– Schedules (request updates be issued in native format, not just PDFs) 

– “Issue folders” – all pertinent documents related to significant issues 

Claims and Notice 

• Critical to understand the types of claims that are recoverable as well as the notice that 

is required for each type of claim! 

What is a Claim? 

Look to your contract! 

§ 4.3.1: A claim is a demand or assertion by one of the parties seeking, as a matter of right, 

an adjustment or interpretation of contract terms, payment of money, extension of 

time or other relief with respect to the terms of the contract. 



Types of Claims 

• Breach of Contract Claims 

– Additional scope / extra work 

– Delay / extended performance 

– Acceleration / inefficiencies 

– Payment dispute 

• Prompt Pay Act Claim 

• Payment / Performance Bond Claim 

• Mechanic’s Lien Claim 
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Claims Regarding Changes / Additional Work 

• Is this work within the original scope of work? 

• Does this additional work require additional time to perform? 

• How is the price of the additional work to be determined? (e.g., lump sum, unit price)  

• Is the contractor entitled to a markup? How much? 

• Does the contractor have to proceed without a change order? 

Claims Involving Delays 

Q: What is a “DELAY”? 

A: A delay is an event that causes an increased time of performance and, consequently, 

causes the completion of the contract to be accomplished later than planned. 

Causes of Delays 

• Failure to provide access or limited 

access only 

• Unforeseen subsurface condition 

• Impossible to perform work 

• Design changes 

• Failure to have submittals prepared and 

approved in a timely manner 

• Failure to have material and equipment 

delivered in a timely manner 

• Acts of God – flood, storm, etc. 

• Weather 

• Strikes and labor disputes 

• Low productivity 

• Cash flow restrictions 

• Lack of project coordination 

• Labor mobilization 

• Delayed by another contractor on the 

project 



Costs Associated With Delays 

• Extended job supervision and field overhead 

• Extended equipment costs 

• Wage escalation 

• Inefficiency 

• Reduced job opportunities 

• Profits 
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Claims Involving Acceleration 

Q: What is “acceleration”? 

A: An acceleration is a compression of time to perform work. 

Causes of Acceleration 

• Decision by owner or contractor 

• Directive by owner to finish all or part of the project early  

• Delay or stop by owner with no extension to finish date 

• Failure by owner or contractor to grant valid time extension 

• Directive by owner or contractor to man project at certain levels 

• Cumulative changes to the contract without additional time 

Types of Acceleration 

Directed 

• When confirmed by written change order 

or other written directive 

Constructive, implied when: 

1. Excusable delays are incurred 

2. Contractor specifically requests time 

extension 

3. Owner fails to grant time extension 

4. Owner expressly orders completion 

within original performance time 

5. Contractor gives notice to owner that its 

actions constitute constructive 

acceleration 



Costs of Acceleration 

• Overtime 

• Inefficiencies of overall operations 

• Costs of expedited vendor / material delivery 

• Additional craft labor 

• Additional supervision and overhead 

• Additional equipment rental costs 
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What is Notice? 

A Noun… (a notice)   

• Black’s Law Dictionary:  

– “A legal notification or warning that is 
delivered in a written format or 

through a formal announcement.”  

A Verb… (to notice) 

• Cambridge Dictionary:  

– “To see or become conscious 
of something or someone.” 

Where Do We See Contractual Notice 
Provisions? 
• EVERYWHERE! 

• The AIA A201-2017 has 68 discrete references to “notice,” not including “notify,” “alert,” 
“identify,” “inform,” etc.  

• Check the notice provisions in the prime contract if there are flow-downs.  

– The flow downs can trump, supplement, or conflict with your contract’s notice 
provisions. 

What is the Purpose of Notice? 

• Provide an upstream opportunity to cure 

• Mitigate damages 

• Document impacts 

• Preserve / reserve claims 

• Make a record 

• Demonstrate knowledge on the part of the recipient 



Notice: Ways to Fail 

• Timeliness 

• Completeness 

– Ongoing claim 

– Unquantifiable claim 

• Service of notice 

• Risk of complete bar / waiver 

   When in doubt, provide written notice! 
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Different Legal Standards 

Standards for failure to comply with notice requirements vary by jurisdiction. 

Strict Compliance  

• Failure to strictly comply is a complete 

bar with no exceptions. 

Prejudice 

• Failure to strictly comply is a complete bar 

only if recipient can demonstrate prejudice 

as a result of the non-compliance. 

Notice of a Claim / Changed Conditions 

1. If subcontractor becomes aware of any circumstance which subcontractor believes 

necessitates a change in the subcontract price, work schedule, or any other 

provision of the subcontract, subcontractor shall within three business days submit 

a written request to contractor for an adjustment to the subcontract price, work 

schedule, or other provision of the subcontract subcontractor believes is affected 

thereby.  

Notice of a Claim / Changed Conditions 

2. Subcontractor’s written request shall include detailed documentation sufficient to 

enable contractor to determine the factors necessitating the adjustments and to 

substantiate the adjustments being requested. Such documentation shall include a 

detailed cost breakdown including manhours by craft or discipline, quantities of 

material, and any other applicable costs. 



Notice of a Claim / Changed Conditions 

3. For any work schedule impact, subcontractor shall provide the impact to specific 

schedule activities, and subcontractor shall prepare an analysis identifying the 

extent of the delay to the critical path. 

If subcontractor fails to provide such written request to contractor within such 

three business day period, subcontractor shall be deemed to have waived any 

claim for an adjustment of the applicable subcontract price work schedule or other 

provision of the subcontract. 
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Where Else Do We Find Notice Provisions? 

• Mechanics Lien Statutes 

• Payment / Performance Bonds 

• Prompt Payment Statutes 

• Other Statutes 

Strictly and Timely Comply if You Can 

• Provide the notice within the required time 

• Provide all of the information requested 

• Provide the notice to all of the right people 

• Provide the notice in the right manner – if you can’t comply, then explain why you can’t 

What if…. 
You are already late? 

• Provide notice anyway! 

You need more time to provide 

specifics? 

• Say so! And then provide specifics when 

you have them. 

You can’t yet quantify the impact? 

• Say so! And then provide quantification 

when you can. 

You are in arbitration vs. court? 

• The notice requirements may be viewed 

less strictly, even if strict compliance is the 

standard. 



Correspondence 

• Be an advocate—support your position 

• Notice letters don’t need to be adversarial to be effective (consider email); after all, you 
are merely following the requirements of your customer’s form of contract 

• Objective is to put other side on notice – make them aware of the problem and give them 

the opportunity to address 

• Answer every letter in writing and defend your position with facts (do not let inaccurate 

information remain unchallenged, it may come back to haunt you!) 

• Keep signed copies and confirmations of receipt and date stamp all incoming documents 
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Sample Letter Regarding Delay & Acceleration 

Emails Daily Reports 

• Note actual and possible delays and problems by each trade 

• Note deviations from schedule, why and who 

• Note discrepancies in plans 

• Describe out-of-sequence work by each trade 

• Remove delay events / hindrances once they have been resolved—accuracy and 

credibility are important 

• Make copies / separately save! 



Daily Reports 
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Daily Reports 

Schedules Photographs 



Log of Impacts 
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Meeting Minutes 

• Review immediately for accuracy 

• Supplement any minutes IMMEDIATELY that do not accurately reflect information 

exchanged during the meeting 

• Be diligent! 

Preliminary Contract 
Claims and Disputes 
Procedures 

Preliminary Claim Stages 

• What does the contract say? 

• Initial decision maker 

– Often the design professional 

• Good faith negotiation meetings 

 

 

– Single meeting vs. Multiple meetings: Field Representatives  Project 

Executives  Ownership 

• Should you involve counsel / expert? When? 



Construction Counsel 
and Experts 
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Construction Counsel & Experts 

• Why engage? 

• When engage? 

• Who to engage? 

– Construction counsel vs. general practitioner 

– Large firm vs. construction boutique firm 

– Local firm vs. national firm 

– Specialty focus (e.g., typically represent owners, GCs, trades, design team) 

Experts 

Why engage? 

• Only “independent” and non-advocate 

person “on your team” 

• Assist in claim preservation 

– Pre-claim analysis 

 

• Assist in claim presentation 

– Fact presentation 

– Technical explanation and analysis 

– Opinions / conclusions and expert 

report 

• Assist in rebuttal of claims asserted 

against you 

Experts 

What type? 

• Specialty focus / expertise (may need 

more than one) 

– Schedule analysis 

– Trade specific (e.g., MEP, design 

professional) 

– Accounting and damage quantification 

/ analysis 

 

• Consulting vs. testifying 

– Consulting  retained / consulted in 

anticipation of litigation but who will 

not testify at trial 

– Testifying  used at trial to present 

evidence 

• Know limits of expertise 



Considerations for Your Expert 

What is the scope for the expert? 

• Understand the methods used to perform the analysis 

• Ensure that the project facts support the analysis 

• Limit the opinions to the area of expertise 

• Opinions must be expert-driven 

• Expert cannot make legal conclusions 
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Considerations for Your Expert 

Type of methodology utilized often depends on project documentation as well as 

budget and timeframe 

• Limitations on level of effort 

• Mediation v. arbitration / trial 

• Milestones / deadlines 

• Compilation of data by others 

• Expert testimony by others 

• Alternative methodologies (examples) 

 

Example 1 – Schedule Analysis Methodologies 

Cost Effect 

Cost Effect 

Example 1 – Schedule Analysis Methodologies 



Cost 
Effec

t 

Example 1 – Schedule Analysis Methodologies 
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Example 2 – Labor Analysis Methodologies 

Total Cost Claim 

 

 

 

Labor Hours Overrun 

 

 

Cost Effect 

Cost Effect 

Cost Effect 

MCAA / NECA Analysis 

 

 

 

Earned Value Analysis 

Cost Effect 

Measured Mile 

 

 

 

 

Cost Effect 

Example 2 – Labor Analysis Methodologies Experts in Litigation 

Understand your expert’s skill set and approach to testimony 

• Sometimes these disputes can become a battle of experts 

• Writing a report and testifying at trial are very different skill sets 

• What do you want? 

– You want the right answer… 

• …that was arrived at with the most tested and reliable approach… 

• …that is communicated clearly and persuasively… 

• …from someone that will hold up on cross examination. 

 



Mediation 
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Mediation 

• What is mediation? 

• Can you “win” at mediation? 

• Mediator selection 

 

• What does the contract say? 

– Voluntary or required 

– When? 

– Where? 

– Who pays? 

– Administered v. private 

Mediation Considerations 

Exchange information in advance of 

mediation? 

• Mediation statement 

• Discovery exchange 

• Expert analysis 

• Expert report 

 

Who attends? 

• Not just the “suits” – can also be the 

“boots” 

• Company representative with settlement 

authority 
Litigation v. Arbitration 



Litigation or Arbitration 

• Who decides? 

 

 

 

• Best practice: decide before contract execution! 
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Similarities 

• Hearing / trial before ultimate decision maker 

• Often a battle of the experts 

• Witness credibility 

Differences 

• Predictability of outcome 

– Decision maker(s): judge / jury v. 

arbitrator / panel of arbitrator(s) 

• Time 

• Cost 

• Location 

• Extent of discovery: document exchange 

and depositions 

• Dispositive motions 

• Post-hearing submissions 

• Appealable 

How Mediators / Arbitrators Analyze Claims (reprise) 

• Contemporaneous documentation 

• Contractual compliance and sincere 

efforts to comply 

• Likable, trustworthy, sympathetic people 

– Company overall 

– Witnesses 

– Counsel 

– Experts 

• Demonstrate that equity favors you 

• Thorough and rigorous analysis with terse 

and persuasive presentation 



Practical Takeaways 
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Claim Preparation at Every Stage 

• Proactive contract negotiation and management 

– Review and understand contract documents 

– Clear communication and documentation during the project 

• Develop a claims management strategy 

– Internal process for claim identification and management 

– Claim awareness and documentation– train PMs and PEs 

• When to get counsel involved – assist with project management and letter 

writing to avoid and / or strengthen claim 

• When to get expert involved – assist with schedule analysis and damage 

quantification 

Questions? 

Contact Information 

Lori Wisniewski 
Azzara 

lazzara@cohenseglias.com 

412.227.5944 

Tony 
Byler 

tbyler@cohenseglias.com 

267.238.4708 

Daniel E. 
Fierstein 

dfierstein@cohenseglias.com 

267.238.4765 

William 
Haydt 

bill.haydt@traunerconsulting.com 

215.814.6400 



Please complete the Online Evaluation 

https://www.surveymonkey.com/r/NECA2024SanDiegoConvention 
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