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About Trauner Consulting

One of the most respected construction consulting firms in the industry

- We have been using independent and objective approaches to analyze critical path
method (CPM) schedules and construction claims on complex projects for over 35 years.

« We wrote the book on Construction Delays...literally.

+ We're the experts’ experts, developing industry best practices and using industry-
recognized and court-tested methods for delay, disruption, inefficiency, acceleration,
termination, differing site conditions, and many other topics.

San Diego
Sep28-Octt
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Presentation Overview

- Key Stages of the Construction Claims Process
+ Notice Provisions and Types of Notice

« Types of Claims

- Dispute Resolution Procedures

« Working with Construction Counsel and Experts

+ Practical Takeaways

NECA
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Key Stages of the
Construction Claims
Process
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Construction Claims Process

1. Identify the claim and notify your customer in writing

2. Collaborate with construction counsel and experts to develop and prepare your claim
3. Follow the preliminary steps of the contract’s claim and dispute procedure

4. Present and negotiate your claim at mediation
5

Prosecute your claim at binding arbitration or in litigation

NECA
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How Mediators / Arbitrators Analyze Claims

+ Contemporaneous documentation - Demonstrate that equity favors you

Contractual compliance and sincere
efforts to comply

-+ Thorough and rigorous analysis with terse
and persuasive presentation

Likable, trustworthy, sympathetic people

— Company overall

— Witnesses
— Counsel
— Experts
\ CONVENTION EDUCATION \ 2024
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Claims and Notice

Warning Signs of a Potential Claim

Unfortunately, it is the rare construction project that does not involve issues that
ultimately lead to a claim, whether it be for more money, a time extension or both.

« Late processing of payment + Lookahead schedules only

+ Late approval of change orders + Resequencing of work

+ Frequent design changes - Trade stacking

- Slow submittal review / RFI responses - Direction to work overtime (at your own

cost!)

- Lack of regular, coordinated schedule

updates + Predecessor delays or defaults, but no
extension of completion date /\ /'\
NECA NECA
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Claim Preparation

+ Maintain good documentation practices throughout the project

» Know your baseline schedule, planned durations, planned sequencing, and planned
crew size(s)

+ Maintain / document a plan that shows your critical path of work

+ Communicate in writing to your customer when your plan is changed

FOR REFERENCE OF NECA 2024 SAN DIEGO CONVENTION ATTENDEES ONLY




Critical to Track Planned and Actual Progress of
Work

\ CONVENTION EDUCATION (7@

Claim Preparation

- Recovery is dependent on the contractor being able to substantiate and support the
claim: best claims can result in no recovery if not properly documented!

- Create, locate and maintain all pertinent documents

— Contracts and estimate / bid

— Project records (RFls, COs, meeting minutes, dailies, photos)

— Job cost and labor reports

— Correspondence and emails

— Schedules (request updates be issued in native format, not just PDFs)

— “Issue folders” — all pertinent documents related to significant issues

\ CONVENTION EDUCATION kﬁﬁﬁ 2024

Claims and Notice

« Critical to understand the types of claims that are recoverable as well as the notice that
is required for each type of claim!

\ CONVENTION EDUCATION k?ﬁ%

What is a Claim?

Look to your contract!

§ 4.3.1: Aclaim is a demand or assertion by one of the parties seeking, as a matter of right,
an adjustment or interpretation of contract terms, payment of money, extension of
time or other relief with respect to the terms of the contract.

CONVENTION EDUCATION Wﬁgﬁﬂ
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Types of Claims

Breach of Contract Claims
— Additional scope / extra work
Delay / extended performance
Acceleration / inefficiencies

Payment dispute

Prompt Pay Act Claim
Payment / Performance Bond Claim

Mechanic’s Lien Claim

NECA
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Claims Regarding Changes / Additional Work

+ Is this work within the original scope of work?

Does this additional work require additional time to perform?

- How is the price of the additional work to be determined? (e.g., lump sum, unit price)

Is the contractor entitled to a markup? How much?

- Does the contractor have to proceed without a change order?

NECA
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Claims Involving Delays

Adelay is an event that causes an increased time of performance and, consequently,
causes the completion of the contract to be accomplished later than planned.

A
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Causes of Delays

Failure to provide access or limited
access only

Unforeseen subsurface condition
Impossible to perform work
Design changes

Failure to have submittals prepared and
approved in a timely manner

Failure to have material and equipment
delivered in a timely manner

Acts of God — flood, storm, etc.
Weather
Strikes and labor disputes
Low productivity

+ Cash flow restrictions
Lack of project coordination
Labor mobilization

Delayed by another contractor on the

\

project /\
NECA
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Costs Associated With Delays

- Extended job supervision and field overhead
- Extended equipment costs

+ Wage escalation

- Inefficiency ‘/
+ Reduced job opportunities

* Profits

A
Y

&
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Claims Involving Acceleration

Q: What is “acceleration”?

A: An acceleration is a compression of time to perform work.

CONVENTION EDUCATION k%%

Causes of Acceleration

+ Decision by owner or contractor

- Directive by owner to finish all or part of the project early

- Delay or stop by owner with no extension to finish date

+ Failure by owner or contractor to grant valid time extension

- Directive by owner or contractor to man project at certain levels

+ Cumulative changes to the contract without additional time

\ CONVENTION EDUCATION (%% 2024

Types of Acceleration

Directed Constructive, implied when:

+ When confirmed by written change order 1.
or other written directive

Excusable delays are incurred

2. Contractor specifically requests time
extension

3. Owner fails to grant time extension

4. Owner expressly orders completion
within original performance time

5. Contractor gives notice to owner that its

actions constitute constructive /\
NECA

acceleration
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Costs of Acceleration

+ Overtime

- Inefficiencies of overall operations

+ Costs of expedited vendor / material delivery
- Additional craft labor

- Additional supervision and overhead g

- Additional equipment rental costs p=

NECA
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What is Notice?

A Noun... (a notice)
+ Black’s Law Dictionary:

— “Alegal notification or warning that is
delivered in a written format or
through a formal announcement.”

A Verb... (to notice)
- Cambridge Dictionary:

— “To see or become conscious
of something or someone.”

CONVENTION EDUCATION kﬁﬁ%

Where Do We See Contractual Notice

Provisions?
- EVERYWHERE!

« The AIAA201-2017 has 68 discrete references to “notice,” not including “notify,” “alert,”

“identify,” “inform,” etc.
+ Check the notice provisions in the prime contract if there are flow-downs.

— The flow downs can trump, supplement, or conflict with your contract’s notice
provisions.

\ CONVENTION EDUCATION (%% 2024

What is the Purpose of Notice?

+ Provide an upstream opportunity to cure
- Mitigate damages

+ Document impacts

+ Preserve / reserve claims

« Make a record

« Demonstrate knowledge on the part of the recipient

CONVENTION EDUCATION k%% 2024
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Notice: Ways to Falil Different Legal Standards

+ Timeliness
- Completeness Standards for failure to comply with notice requirements vary by jurisdiction.
— Ongoing clai
ngoing claim Strict Compliance Prejudice
— Unquantifiable claim . . . . . .
q + Failure to strictly comply is a complete - Failure to strictly comply is a complete bar
- Service of notice bar with no exceptions. only if recipient can demonstrate prejudice

- Risk of complete bar / waiver as a result of the non-compliance.

When in doubt, provide written notice!

\ CONVENTION EDUCATION k%% 2024
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Notice of a Claim / Changed Conditions Notice of a Claim / Changed Conditions

1. If subcontractor becomes aware of any circumstance which subcontractor believes 2. Subcontractor’s written request shall include detailed documentation sufficient to
necessitates a change in the subcontract price, work schedule, or any other enable contractor to determine the factors necessitating the adjustments and to
provision of the subcontract, subcontractor shall within three business days submit substantiate the adjustments being requested. Such documentation shall include a
a written request to contractor for an adjustment to the subcontract price, work detailed cost breakdown including manhours by craft or discipline, quantities of
schedule, or other provision of the subcontract subcontractor believes is affected material, and any other applicable costs.
thereby.

\ CONVENTION EDUCATION (%% 2024
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Notice of a Claim / Changed Conditions Where Else Do We Find Notice Provisions?

3. For any work schedule impact, subcontractor shall provide the impact to specific * Mechanics Lien Statutes
schedule activities, and subcontractor shall prepare an analysis identifying the

- - Payment / Performance Bonds
extent of the delay to the critical path.

. . . . + Prompt Payment Statutes
If subcontractor fails to provide such written request to contractor within such
three business day period, subcontractor shall be deemed to have waived any + Other Statutes
claim for an adjustment of the applicable subcontract price work schedule or other
provision of the subcontract.

NECA
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Strictly and Timely Comply if You Can What if....

+ Provide the notice within the required time You are already late? You can’t yet quantify the impact?
+ Provide all of the information requested + Provide notice anyway! - Say so! And then provide quantification
+ Provide the notice to all of the right people You need more time to provide when you can.

o . - 5
- Provide the notice in the right manner — if you can’t comply, then explain why you can't specifics? Vouare inarbitration vs. court?

- Say so! And then provide specifics when ~ * The notice requirements may be viewed
you have them. less strictly, even if strict compliance is the
standard.

\ CONVENTION EDUCATION (%% 2024
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Correspondence

- Be an advocate—support your position

Notice letters don’t need to be adversarial to be effective (consider email); after all, you
are merely following the requirements of your customer’s form of contract

- Objective is to put other side on notice — make them aware of the problem and give them
the opportunity to address

Answer every letter in writing and defend your position with facts (do not let inaccurate
information remain unchallenged, it may come back to haunt you!)

Keep signed copies and confirmations of receipt and date stamp all incoming documents

Sample Letter Regarding Delay & Acceleration

Mr. John Doe
Doe Building Corporation
1234 Main Street
Anytown, P A 19001

RE: XYZ Electric SAP Project
Dear John:

T am writing to advise that XYZ Electric has been and is being delayed on this project by
reason of the acts of Doe Building C ion and/or its other At present, the
jobis__ weeks behind schedule. Our price to Doe Building Corporation was predicated
upona ____ weck duration. At present, XYZ'"'s work is being accelerated and its durations
compressed.

As a consequence, XYZ hereby requests a___ calendar day extension of time. If Doe
Building Corporation fails or refuses to grant this extension of time, XYZ will have no choice
but to consider this refusal to be a constructive acceleration. All additional costs incurred by
XYZ to achicve this compressed, accelerated schedule win be maintained on a daily basis and
win be submitted to Doc Building Corporation daily for signature. At the conclusion of the
project, XYZ will present a Change Order Request o claim for the increased cost causcd by this
constructive acceleration.

Ttrust you will give this matter your immediate attention and advise XYZ of Doe

)) CONVENTION EDUCATION

Building Corporation's decision on its request for an extension of time.

Very truly yours,

)

Z
m
0
>
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Emails

Joe,
As we discussed in the 10am meeting today.

» Need dates for scaffold removal and mechanical completion (stg mezz and aux boiler)
On 7-10-19 Dean S saic he was not down with mechanical/scaffold and may be
complete by the end of July.
There was walk down of these areas last week but no notes or dates for resalution were sent
out.
Please pravide the dates for these areas.
PBB.cannot schedule dates without these scaffold removal dates and/or mechanical
completion dates, Affect CTO's

o 00-5TL-01

@ 00-5TG-01

© 00-AS-01

o 00-TGS-01

o O1-HRH-01

© OL-CRH-0L

o 01-LP-D1
As of today there are partial delivery of missing GE cables/wire were delivered. There are 17
cables/wire missing and items cannot be completed. Dates cannot be established for
completion. Need delivery dates from GE. GE has the list and Andy Smith is aware of the
missing GE cables, This was brought up in the CTO meeting and is nated on the schedule.
»  @EEwill start sending the exceptions list on 7-17-18.
s WPhas tracking methods and has been using these tracking methods since this jab has
NECA started, EEEBknowis exactly whal is required Lo finish and whal has been compleled, These
Al 'Xx tracking methods are sent daily to YR Pease forward on to anyone that needs them.
] J
ﬁ“ﬁ 2024
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Daily Reports

- Note actual and possible delays and problems by each trade
Note deviations from schedule, why and who
Note discrepancies in plans
Describe out-of-sequence work by each trade

Remove delay events / hindrances once they have been resolved—accuracy and
credibility are important

Make copies / separately save!

\ CONVENTION EDUCATION k%%@
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Daily Reports

Project Daily Job
Journal

Dai |y Reports
T e

1.) Hinderance- Continued engineering issues across the whole site are starting to

Job Number: 25150083100 Date: 2023-07-11 effect work that is already complete.

Job Description: I simpie Cycle Project Manager: 2.) Hlnderamx.-Northwest handrall on unit 7 GCB at the top on the breaker is bent
Work Order: 25150083100 Sent By: towards south. The i cant not be i correctly until the handrail
Supervisor: Location: is fixed. The is causing a delay to finish the lighting that needs to be finished for

grounding for turnover.
Customer:

| Weather:

3.) Hinderance- - is having consistent i issues with trying to procure hardware
from looking into g This will to hinder
the project.

Mean Temperature:

Lahor Wor

Name Qty ST oT bT

4.) Delay- The Generator Exciter Leads Terminal Box must be re-worked at all
three units per was informed by that wants us to cut our
cable tray short and stop it flush to the top of the of the Generator concrete pad,
approximately 16-18 inches lower than the Generator Exciter Leads Terminal Box,
and free air the all 10 DC to the Exciter Leads
Terminal Box, and install each conductor in its own 2 inch chase nipple so it will
match the install down at [J]llll- Since we already have the boxes and tray
installed so that all 10 DC conductors would be completely enclosed and sealed, we
must now procure a 38.5” X 38.75" stainless steel plate for each Generator Exciter
Leads Terminal Box, and a 40” X 20" galvamzed steel plate for each pull-box. Also

2-Superintendents, 3- GF's, 2- Field
Office 12 8.00 2.00 0.00  |Engineer, 2-QAQC, 1- Field Coordinator,
1- Safety Officer, 1- PM.

8.00 2.00 0.00
8.00 2.00 0.00
8.00 2.00 0.00
8.00 2.00 0.00
8.00 2.00 0.00

2
1
1
9
| 3
[ ] 6 8.00 2.00 0.00
A [ ] 6 8.00 2.00 0.00
I (GF) 9 8.00 2.00 0.00
[ ] 7 8.00 2.00 0.00
NECA [ | 6 8.00 [2.00 |0.00 N
?ﬁ‘ B [ 2 8.00 2.00 0.00 1- - =
)\ % 2024 [ ] 6 8.00 2.00 0.00

Operators

Material Coordinator
Laborer

CONVENTION EDUCATION
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20-2" chase nipples/lock nuts/g will be needed for each unit, 10
at the Generator Exciter Leads Termmal Box, and 10 at the pull-box. The original
install method was approved by Hinderance will be removed once work is

)) CONVENTION EDUCATION

complete. An X number has been set up to track and charge for the change. **This
is now delaying [l from working on any more MV cables.**

m
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>
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Totals: 560.00 140.00 0.00 Hours and counts are estimates, not actuals

Schedules Photographs

o .
7 [ ¥ 10 06-Jun-18A 3 14-Aug-18 -36
onduit - CTG 1 PEECAC! T pirch g
"w”f»::w(;:ce c16 ¥ ) 26-Juk18A 2 15-Aug-18 -4
Install h ran & o
¢ | 59/, 10 30-Jul-18A 8 22-Aug-18 ¥ 0
Instal Cable Tray-CTG 1 [ (¢ {aliv 3 0 Riacd. ol - i 5
Install Generator Circuit Breaker - CTG 1 ‘ K ;2 A:? s 5 bt 2
Install Condult - CTG 1 Generator / 4 g issue 10 ( .m‘f‘«a; i Pl s :
nstall Insk-uments and Tubing - CTG1 Ganerator ) /oo o/ Fug L5 20 08‘ ) -n ; oo 5
00-EL-08 Instal Equipment - CT1 MCC's EACHAC/2AC 12 1 ::-15 : = :
20 0-Aug- 17
stall Con «CTG1 Tubine 2

"b::é ?\:hm):;'cG‘ Generator 15 15 23-Aug-18 0 13-Sep-18 0
Cal -CT g o
Aug-18 0 05-Sep-18 0

s nduit - CT1 MCC's EACHACIZAC 5 5 20-Aug
00-EL-08 Install Condut - CT1 MCC's EAC/11AC . : poe 2 . i :

00-EL-08 Cable Pulls - CT1 MCC's EAC/1ACR2AC

)) CONVENTION EDUCATION
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CONVENTION EDUCATION (ﬁ E% 2024 "l 2024 Jan. 11, 2019 — CT north elevation. Why are there openings in the high roof?
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Log of Impacts

Updated Through: 9/12/2019
Em 'DATE OF ISSUE DESCRIPTION LOCATION RESTRAINT o

= = = = = closure ~ |
[ 4/29/2018 NO WELL CONDENSER OUTLET TO COOLING TOWER TEMP. CANNOT BE INSTALLED 6/7/2019 |
PE[ 2 4/29/2019 NO WELL ‘CONDENSER OUTLET TO COOLING TOWER TEMP. CANNOT BE INSTALLED 6/7/2019 |
| 3 2/29/2019 NO WELL ‘CW PUNIPS DISCHARGE TO CONDENSER TEMP CANNOT BE INSTALLED | 6/13/2018 |
| 2 2/29/2018 NO WELL ‘CW PUNIPS DISCHARGE TO CONDENSER TEMP CANNOT BE INSTALLED | 6/13/2018 |
| 5 2/29/2018 VALVE NOT INSTALLED CR LETDOWN WATER BLOCK VALVE SOL CANNOT BE TUBED 6/a/2019 |
| 6 2/29/2018 NEEDS FITTING WELDED HRSG1 HP STM SUPPLY TO HP DSH PRESSURE CANNOT BE INSTALLED | _5/10/2019 |
[ 2/29/2015 NEEDS FITTING WELDED HRSGI HP DSH OUTLET PRESSURE CANNOT BE INSTALLED | 5/10/2013 |
[ 2/29/2013 NEEDS ANUBAR HRSG1 HP STEAM SUPPLY FLOW RATE CANNOT BE INSTALLED | _5/10/2015 | _
[ 2/29/2019 NEEDS ANUBAR HRSG1 HP STEAM SUPPLY FLOW RATE CANNOT BE INSTALLED | 5/10/2019 |
pe| 10 2/29/2019 POSITION NOT INSTALLED, NO AIR HRSG 1 HP TURB BYPASS POSITIONER CANNOT BE TUBED
[ 2/29/2019 ‘SOLENOID NOT INSTALLED, NO AIR HP DRAIN LEG VALVE SOL CANNOT BE TUBED Tz |

12 2/29/2019 PIPING NOT COMPLETE. HP INNER INLET DRAIN 170 CONDENSER CANNOT BE INSTALLED

13 4/29/2019 PIPING NOT COMPLETE. HP INNER INLET DRAIN 170 CONDENSER CANNOT BE INSTALLED

16 4/29/2019 PIPING NOT COMPLETE. HP INNER INLET DRAIN 170 CONDENSER CANNOT BE INSTALLED

15 2/29/2019 PIPING NOT COMPLETE. HP TURB SV1 PRESS CANNOT BE INSTALLED

16 2/29/2019 PIPING NOT COMPLETE. HP TURB 5V2 PRESS CANNOT BE INSTALLED

17 2/29/2019 PIPING NOT COMPLETE. HP TURB SV1 TO CV1 PRESS CANNOT BE INSTALLED

18 2/29/2019 PIPING NOT COMPLETE. HP TURB SV2 T0 CV2 PRESS CANNOT BE INSTALLED

19 2/29/2019 PIPING NOT COMPLETE. HP TURB STEAM TEMP CANNOT BE INSTALLED

NECA
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Meeting Minutes

» Review immediately for accuracy

» Supplement any minutes IMMEDIATELY that do not accurately reflect information

exchanged during the meeting

- Be diligent!

CONVENTION EDUCATION
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Preliminary Contract

Claims and Disputes

Procedures
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« Initial decision maker
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+ What does the contract say?

— Often the design professional

+ Good faith negotiation meetings

14.1 INITIAL DISPUTE RESOLUTION.
shall first attempt, in good faith, to resolve any and all disputes that arise out of or
relate to this Subcontract or the breach thereof by informal discussion, after
written notification from the complaining party of the claimed dispute. If the

Preliminary Claim Stages

The Contractor and Subcontractor

- Should you involve counsel / expert? When?

— Single meeting vs. Multiple meetings: Field Representatives - Project
Executives - Ownership

12



Construction Counsel
and Experts

CONVENTION EDUCATION

Construction Counsel & Experts

+ Why engage?

+ When engage?

- Who to engage?
— Construction counsel vs. general practitioner
— Large firm vs. construction boutique firm

— Local firm vs. national firm

— Specialty focus (e.g., typically represent owners, GCs, trades, design team)

NECA
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Experts

Why engage?

+ Only “independent” and non-advocate + Assist in claim presentation

erson “on your team” .
P Y — Fact presentation

+ Assist in claim preservation . . )
— Technical explanation and analysis

— Pre-claim analysis - .
v — Opinions / conclusions and expert

report

« Assist in rebuttal of claims asserted

Experts

What type?

- Specialty focus / expertise (may need - Consulting vs. testifying

more than one) — Consulting - retained / consulted in

— Schedule analysis anticipation of litigation but who will

— Trade specific (e.g., MEP, design not testify at trial

professional) — Testifying - used at trial to present

— Accounting and damage quantification evidence

/ analysis + Know limits of expertise

against you
\ CONVENTION EDUCATION k \ CONVENTION EDUCATION k 2024
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Considerations for Your Expert

What is the scope for the expert?
+ Understand the methods used to perform the analysis
- Ensure that the project facts support the analysis
- Limit the opinions to the area of expertise
+ Opinions must be expert-driven

- Expert cannot make legal conclusions

NECA
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Considerations for Your Expert

Type of methodology utilized often depends on project documentation as well as
budget and timeframe

+ Limitations on level of effort
+ Mediation v. arbitration / trial
* Milestones / deadlines

+ Compilation of data by others

-+ Expert testimony by others

+ Alternative methodologies (examples)

A
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1/29A
04-CD Dela 1/7A 10
3/9A

69-CD

Delay 5/21A

308-CD Delay

. .
Example 1 — Schedule Analysis Methodologies
Summary of Delays
’ﬂs T 017 T 018 T 2019 T 700 ]
TTas [oTw o[ [ w[a[wls [ [als[o[w o i [FIm[alw]s s [a[so[w[oli [ m[a[wli[s[als[oln[oli[r wla[m[i]i4]
11/21 3/16  Sitework, Foundation, SOG, 1* Floor Walls, & 2™ Floor Hollow Core Slabs
5/8 2" Floor Wall, Roof Trusses & Deck, Roofing
am 83 2™ and 1* Floor Wall and Bulkhead Framing
s 8/8 2" and 1% Floor Rough-in and Inspections ‘ ’ ‘ '
4/27 12/28 Drywall to DMK Punch ‘ ' ‘ '
12 [l 213 Close Out & Substantial Completion A | Y [ 4
3/17 | 7/31  BOH Roof Trusses and Deck to Finishes and Punch Out Space
[ I‘ 2/15/18  ORIGINAL PROJECT DURATION
ACTUAL PROJECT
DURATION
5/1/20A
11/21/16 9/26/17 2/5/18 1/10/19
12715 | | 9/5% Foundation, SOG, 17 Floor Walls, & 2" Floor Hollow Core Slabs
8/8A ~4/30A 2™ Floor Wall, Roof Trusses & Deck, Topping Slab, & Roof

10/29A 1% and 2 Fl Rough-In

/10A  Admin Roof Trusses to Rough-In

BOH Roof Trusses &

Deck, Punch Out

5/1A Close Out, Punchlist,
& Substantial
Completion

3/31%A

Example 1

o -

T@r \Qyr
- Ty
a8 1Tir vy

— Schedule Analysis Methodologies
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T T Example 2 — Labor Analysis Methodologies
8/31/16 Did Not Make
to MT-055, Existing 480v Service Mod Fabrication & Delivery Planned 13 210 11/22/2016 -
9/26/16 Progress Cost
91262016 Update 10 Revisions [ 210 11222006 || Y [ ] [ 4
9/26/2016 _|C-245. Install Existing 480v Service Mod Early Finish 6] 205 11/17/2016 1 A 4
9/27/16 e — —
. ;(;)'16 C-255, Commission Diesel Generators Late Finish 5 210 11/22/2016 ‘ ' ‘ ' Cost || Effect Cost || Effect
1011716 Late Start; Late h | | 4 A | r | | 4 | r
to C-210, Test Pumps (P3, P4, PS) i 8 218 11/30/2016
10/12/16 s h | F 4 : ; : ;
10/13/16 | | 4
to €-035, Demo 3 Existing Pumps & Equipment (P1, p6, py) | 12de Planned 0 218 11/302016 A r Cost || Effect
10/19/16 Progress
10/20/16 | F | 4
to C-069, Remove Equipment From Existing Platform Did Not Start 9 227 12/9/2016
10/31/16 e ~ A rY r
10312016 Update 11 Revisions s 232 12/14/2016 | rY r
10/31/16
Did Not
" ;(:)‘16 C-290, Repair Emergency Shelter Building Progress 29 261 1/12/2017 Cost Effect Cost Effect
1173012016 Update 12 Revisions B 269 1/20/2017 A | [ 4 | | 4 \ | rFY [ 4
11/30/16 Did Not Make ‘ ' ‘ ' ‘ ' ‘ '
to C-290, Repair Emergency Shelter Building Planned 11 280 1312017
12/31/16 Progress A | | 4 | | 4 A | rF\ | 4
127312016 Update 13 Revisions 23 303 2/23/2017
12/31/16 ,

P MT-065, Procure Material for CO-003 Late Finish 6 206 21612017 NECA
1/17/17 _|C-275, Install Emergency Shelter Building Electrical Systems osP as '
118/17 Better than \ 5024

to |C-275, Install Emergency Shelter Building Electrical Systems|  Planned ® 205 21502017 CONVENTION EDUCATION I 2) 2024
1/31/17 Progress

Example 2 — Labor Analysis Methodologies Experts in Litigation
Cable Pulls - Measured Mile Analysis
Period QTY (LF) Hours Productivity
Aug 24 thru Aug 31, 2018 17.422 857 20.341 . .
Sep 7 thru Sep 28, 2018 33041 5376 10118 Sometimes these disputes can become a battle of experts
Oct 5 thru Oct 26. 2018 53,064 6,407 8.282 Writing a report and testifying at trial are very different skill sets
Nov 2 thru Nov 23, 2018 91.388 5.910 15.464
Nov 30 thru Dec 21, 2018 103,276 7.098 14550 What do you want?
Dec 28 thru Jan 18, 2019 100,157 5.799 17.273 You want the right answer
Jan 25 thru Feb 22, 2019 110,373 7.126 15.488 9
Mar 1 thru Mar 22, 2019 61,517 4,499 13.673 ...that was arrived at with the most tested and reliable approach...
Mar 29 thru Apr 26, 2019 261.067 11.643 22.424 X X X
May 3 thru May 24, 2019 538174 10.758 33139 ...that is communicated clearly and persuasively...
May 31, thru June 28, 2019 | 266.926 12,666 21.075 ...from someone that will hold up on cross examination.
Jul 5 thr Aug 2, 2019 140,793 8.347 16.869
Aug 9 thru Aug 30. 2019 113.361 6.020 18.831
: _J\NECA
CONVENTION EDUCATION 1B 2024 \ CONVENTION EDUCATION k Y15 2024
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Mediation

Mediation Considerations

Exchange information in advance of Who attends?

o
mediation? = Not just the “suits” — can also be the

» Mediation statement “boots”

- Company representative with settlement
authority

- Discovery exchange
« Expert analysis

« Expert report

Mediation

+ What is mediation? + What does the contract say?

+ Can you “win” at mediation? — Voluntary or required
*+ Mediator selection — When?

— Where?

— Who pays?

— Administered v. private

CONVENTION EDUCATION

Litigation v. Arbitration

FOR REFERENCE OF NECA 2024 SAN DIEGO CONVENTION ATTENDEES ONLY
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Litigation or Arbitration

Who decides?

written notification from the complaining party of the claimed dispute. If the
dispute cannot be resolved by informal discussion, and either party wishes to have
it decided, then the dispute shall be decided by a Pennsylvanja state or federal
court of competent jurisdiction unless the Contractor elects, in its sole discretion.
to have the dispute decided by arbitration. If the Contractor elects arbitration, it

- Best practice: decide before contract execution!

NECA
\ CONVENTION EDUCATION k?ﬁ_gﬂ

Similarities
- Hearing / trial before ultimate decision maker

Often a battle of the experts
» Witness credibility

NECA

\ CONVENTION EDUCATION k?ﬁ\ % 2024

Differences

Predictability of outcome Dispositive motions

— Decision maker(s): judge / jury v.

Post-hearing submissions
arbitrator / panel of arbitrator(s)

Appealable
Time

Cost
Location

Extent of discovery: document exchange
and depositions

\ CONVENTION EDUCATION kﬁﬁ 5 2024

How Mediators / Arbitrators Analyze Claims (reprise)

Contemporaneous documentation Demonstrate that equity favors you

Contractual compliance and sincere

Thorough and rigorous analysis with terse
efforts to comply

and persuasive presentation
Likable, trustworthy, sympathetic people

— Company overall
Witnesses
Counsel

Experts

\ CONVENTION EDUCATION k% % ' 2024
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Practical Takeaways

'CONVENT

FOR REFERENCE OF NECA 2024 SAN DIEGO CONVENTION ATTENDEES ONLY

quantification

Claim Preparation at Every Stage

- Proactive contract negotiation and management

— Review and understand contract documents

— Clear communication and documentation during the project
- Develop a claims management strategy

— Internal process for claim identification and management

— Claim awareness and documentation— train PMs and PEs

» When to get counsel involved — assist with project management and letter
writing to avoid and / or strengthen claim

+ When to get expert involved — assist with schedule analysis and damage

Contact Information

Lori Wisniewski
Azzara

lazzara@cohenseglias.com
412.227.5944

Daniel E.
Fierstein

dfierstein@cohenseglias.com
267.238.4765

Tony
Byler

tbyler@cohenseglias.com
267.238.4708

William
Haydt

bill.haydt@traunerconsulting.com
215.814.6400

i /-\
NECA

Sep28-0att
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Please complete the Online Evaluation
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